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1 - INTRODUCTION 

 

This handout provides notes to accompany the seminar on 8 June 2016.  

The Immigration, Asylum and Nationality Act 2006 and the Immigration Act 2014 created sanctions for 

the employers of illegal workers and landlords of those without a right to rent in the UK, respectively. This 

seminar will deal with the sanctions for these employers (civil and criminal sanctions) and landlords (civil 

sanctions), together with the procedures followed by the Home Office and the ways to challenge such 

penalties. 

 

Some useful links for the full documents which will be referred to throughout are here: 

Immigration, Asylum and Nationality Act 2006 - http://www.legislation.gov.uk/ukpga/2006/13  

Immigration Act 2014 - http://www.legislation.gov.uk/ukpga/2014/22/contents/enacted 

Illegal Working Code of Practice (updated November 2014) -  

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/311668/Code_of_pra

ctice_on_preventing_illegal_working.pdf  

Illegal Immigrants and Right to Rent Code of Practice (updated May 2016) - 

https://www.gov.uk/government/publications/right-to-rent-landlords-code-of-practice/code-of-

practice-on-illegal-immigrants-and-private-rented-accommodation-for-tenancies-starting-on-or-after-1-

february-2016 

 

https://www.google.co.uk/url?sa=i&rct=j&q=&esrc=s&source=images&cd=&cad=rja&uact=8&ved=&url=http://arenavie.com/web/events-2/?ee%3D996&psig=AFQjCNF_5aXbJHzczHDkB0MsnLetcISm8w&ust=1464526066907709
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2 – ILLEGAL WORKERS – CIVIL PENALTIES 

 

How is an employer liable? 

The Immigration, Asylum and Nationality Act 2006 sets out the penalty and statutory excuses: 

IAN 2006 s. 15 – penalty 

(1) It is contrary to this section to employ an adult subject to immigration control if— 
(a) he has not been granted leave to enter or remain in the United Kingdom, or 
(b) his leave to enter or remain in the United Kingdom— 

(i) is invalid, 
(ii) has ceased to have effect (whether by reason of curtailment, 
revocation, cancellation, passage of time or otherwise), or 
(iii) is subject to a condition preventing him from accepting the 

employment. 
(2) The Secretary of State may give an employer who acts contrary to this section a notice 
requiring him to pay a penalty of a specified amount not exceeding the prescribed 
maximum. 
(3) An employer is excused from paying a penalty if he shows that he complied 
with any prescribed requirements in relation to the employment. 
(4) But the excuse in subsection (3) shall not apply to an employer who knew, at any time 
during the period of the employment, that it was contrary to this section. 
(5) The Secretary of State may give a penalty notice without having established whether 
subsection (3) applies. 
(6) A penalty notice must— 

(a) state why the Secretary of State thinks the employer is liable to the penalty, 
(b) state the amount of the penalty, 
(c) specify a date, at least 28 days after the date specified in the notice as the date 
on which it is given, before which the penalty must be paid, 
(d) specify how the penalty must be paid, 
(e) explain how the employer may object to the penalty [or make an appeal 
against it], and 
(f) explain how the Secretary of State may enforce the penalty. 

(7) An order prescribing requirements for the purposes of subsection (3) may, in 
particular— 

(a) require the production to an employer of a document of a specified 
description; 
(b) require the production to an employer of one document of each of a number 
of specified descriptions; 
(c) require an employer to take specified steps to verify, retain, copy or record 
the content of a document produced to him in accordance with the order; 
(d) require action to be taken before employment begins; 
(e) require action to be taken at specified intervals or on specified occasions 
during the course of employment. 

 

Notes: 
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What’s the penalty? 

s.19 of the IAN 2006 requires a Code of Practice to be produced demonstrating the factors to be 

considered by the HO in determining the penalty (a similar provision is set out for the Landlords scheme, 

as we will see below). The Government’s Code of Practice (May 2014, updated November 2014) shows 

procedure for calculating the penalty:  
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Notes:  

 

 

 

 

How can liability or penalty be challenged? 

The IAN 2006 sets out the law on objection and appeal: 

IAN 2006 s.16 – penalty 

 (1) This section applies where an employer to whom a penalty notice is given objects on the 
ground that— 

(a) he is not liable to the imposition of a penalty, 
(b) he is excused payment by virtue of section 15(3), or 
(c) the amount of the penalty is too high. 

(2) The employer may give a notice of objection to the Secretary of State. 
(3) A notice of objection must— 

(a) be in writing, 
(b) give the objector's reasons, 
(c) be given in the prescribed manner, and 
(d) be given before the end of the prescribed period. 

(4) Where the Secretary of State receives a notice of objection to a penalty he shall consider it 
and— 

(a) cancel the penalty, 
(b) reduce the penalty, 
(c) increase the penalty, or 
(d) determine to take no action. 

(5) Where the Secretary of State considers a notice of objection he shall— 
(a) have regard to the code of practice under section 19 (in so far as the objection relates 
to the amount of the penalty), 
(b) inform the objector of his decision before the end of the prescribed period or such 
longer period as he may agree with the objector, 
(c) if he increases the penalty, issue a new penalty notice under section 15, and 
(d) if he reduces the penalty, notify the objector of the reduced amount. 

Notes: 

 
 
 
 
 

IAN 2006 s.17 - Appeal 
 

(1) An employer to whom a penalty notice is given may appeal to the court on the ground that 
(a) he is not liable to the imposition of a penalty, 
(b) he is excused payment by virtue of section 15(3), or 
(c) the amount of the penalty is too high. 

(2) The court may— 
(a) allow the appeal and cancel the penalty, 
(b) allow the appeal and reduce the penalty, or 
(c) dismiss the appeal. 
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(3) An appeal shall be a re-hearing of the Secretary of State's decision to impose a penalty and 
shall be determined having regard to— 

(a) the code of practice under section 19 that has effect at the time of the appeal (in so 
far as the appeal relates to the amount of the penalty), and 
(b) any other matters which the court thinks relevant (which may include matters of 
which the Secretary of State was unaware); 

and this subsection has effect despite any provision of rules of court.  
(4A) An appeal may be brought only if the employer has given a notice of objection under 
section 16 and the Secretary of State— 

(a) has determined the objection by issuing to the employer the penalty notice (as a result of 
increasing the penalty under section 16(4)(c)), 
(b) has determined the objection by— 

(i) reducing the penalty under section 16(4)(b), or 
(ii) taking no action under section 16(4)(d), or 

(c) has not informed the employer of a decision before the end of the period that applies for the 
purposes of section 16(5)(b). 
(4B) An appeal must be brought within the period of 28 days beginning with the relevant 
date. 
(4C) Where the appeal is brought under subsection (4A)(a), the relevant date is the date specified 
in the penalty notice issued in accordance with section 16(5)(c) as the date on which it is given. 
(4D) Where the appeal is brought under subsection (4A)(b), the relevant date is the date specified 
in the notice informing the employer of the decision for the purposes of section 16(5)(b) as the 
date on which it is given. 
(4E) Where the appeal is brought under subsection (4A)(c), the relevant date is the date on which 
the period that applies for the purposes of section 16(5)(b) ends. 
(6) In this section “the court” means— 

(a) where the employer has his principal place of business in England and Wales, the 
county court, 
(b) where the employer has his principal place of business in Scotland, the sheriff, and 
(c) where the employer has his principal place of business in Northern Ireland, a county 
court. 

 

Appeals to the county court 

- Statutory excuse avoiding any liability? 

- Or asking for a reduction? 

- Often before a circuit judge 

- Form N161 with fee 

- Relatively unusual area of law  

- Skeleton argument useful 

- Costs risks 

Notes: 
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3 – ILLEGAL WORKERS – CRIMINAL OFFENCE 

How is an employer guilty? 

As well as civil penalties, a criminal offence was also created by the legislation (IAN 2006 s.21): 

IAN 2006 s.21 – Offence 

(1) A person commits an offence if he employs another (“the employee”) knowing that the 
employee is an adult subject to immigration control and that— 

(a) he has not been granted leave to enter or remain in the United Kingdom, or 
(b) his leave to enter or remain in the United Kingdom— 

(i) is invalid, 
(ii) has ceased to have effect (whether by reason of curtailment, revocation, 
cancellation, passage of time or otherwise), or 
(iii) is subject to a condition preventing him from accepting the employment. 

(2) A person guilty of an offence under this section shall be liable— 
(a) on conviction on indictment— 

(i) to imprisonment for a term not exceeding two years, 
(ii) to a fine, or 
(iii) to both, or 

(b) on summary conviction— 
(i) to imprisonment for a term not exceeding 12 months in England and Wales 
or 6 months in Scotland or Northern Ireland, 
(ii) to a fine not exceeding the statutory maximum, or 
(iii) to both. 

(3) An offence under this section shall be treated as— 
(a) a relevant offence for the purpose of sections 28B and 28D of the Immigration Act 
1971 (c. 77) (search, entry and arrest), and 
(b) an offence under Part III of that Act (criminal proceedings) for the purposes of 
sections 28E, 28G and 28H (search after arrest). 

(4) In relation to a conviction occurring before the commencement of section 154(1) of the 
Criminal Justice Act 2003 (c. 44) (general limit on magistrates' powers to imprison) the reference 
to 12 months in subsection (2)(b)(i) shall be taken as a reference to 6 months. 

 

 

What about companies/partnerships? 

Further to s.21, this is dealt with in s.22. The criminal offence applies to employers, companies and 

partnerships (s.22). Where an offence is committed by a corporate body with the consent or connivance 

of an officer of the body, the officer as well as the body should be treated as having committed the 

offence (s.22(2)). 

Notes: 
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4 – TENANTS WITH NO RIGHT TO RENT 

Who is not allowed to lease premises? 

The Immigration Act 2014 sets out who has no right to rent and what is not allowed as a result: 

IA 2014 s. 21 - persons disqualified by immigration status or with limited right to rent 
 

(1) For the purposes of this Chapter, a person (“P”) is disqualified as a result of their 
immigration status from occupying premises under a residential tenancy agreement if— 

(a) P is not a relevant national, and 
(b) P does not have a right to rent in relation to the premises. 

(2) P does not have a “right to rent” in relation to premises if— 
(a) P requires leave to enter or remain in the United Kingdom but does not have it, or 
(b) P’s leave to enter or remain in the United Kingdom is subject to a condition 
preventing P from occupying the premises. 

(3) But P is to be treated as having a right to rent in relation to premises (in spite of subsection 
(2)) if the Secretary of State has granted P permission for the purposes of this Chapter to occupy 
premises under a residential tenancy agreement. 
(4) References in this Chapter to a person with a “limited right to rent” are references to— 

(a) a person who has been granted leave to enter or remain in the United Kingdom for a 
limited period, or 
(b) a person who— 

(i) is not a relevant national, and 
(ii) is entitled to enter or remain in the United Kingdom by virtue of an 
enforceable EU right or of any provision made under section 2(2) of the 
European Communities Act 1972. 

(5) In this section “relevant national” means— 
(a) a British citizen, 
(b) a national of an EEA State other than the United Kingdom, or 
(c) a national of Switzerland. 

 

Following this, IA 2014 s.22(1) sets out that a landlord “must not authorise an adult to occupy 

premises under a residential tenancy agreement if the adult is disqualified as a result of their 

immigration status” as defined above. 

 

Notes: 

 

 

 

 

 

 

 

 

 

 



No 8 Chambers – Immigration Law Seminar – 8 June 2016 – Barnfield - page 8 

 

What’s the penalty? 
The IA 2014 sets out the penalty and statutory excuses at s.23-24: 
 

IA 2014 s.23 - Penalty notices: landlords 
 
(1) If there is a contravention of section 22, the Secretary of State may give the responsible 
landlord a notice requiring the payment of a penalty. 
(2) The amount of the penalty is such an amount as the Secretary of State considers appropriate, 
but the amount must not exceed £3,000. 
(3) “Responsible landlord” means— 

(a) in relation to a pre-grant contravention, the landlord who entered into the residential 
tenancy agreement; 
(b) in relation to a post-grant contravention, the person who is the landlord under the 
agreement at the time of the contravention. 

(4) But if there is a superior landlord in relation to the residential tenancy agreement who is 
responsible for the purposes of this section, the “responsible landlord” means that superior 
landlord (and references to the landlord in the following provisions of this Chapter are to be read 
accordingly). 
(5) A superior landlord is “responsible for the purposes of this section” if arrangements in 
writing have been made in relation to the residential tenancy agreement between the landlord and 
the superior landlord under which the superior landlord accepts responsibility for— 

(a) contraventions of section 22 generally, or 
(b) contraventions of a particular description and the contravention in question is of that 
description. 

(6) The Secretary of State may by order amend the amount for the time being specified in 
subsection (2). 

 

 
IA 2014 s.24 - Excuses available to landlords 
 
(1) This section applies where a landlord is given a notice under section 23 requiring payment of 
a penalty. 
(2) Where the notice is given for a pre-grant contravention, the landlord is excused from paying 
the penalty if the landlord shows that— 

(a) the prescribed requirements were complied with before the residential tenancy 
agreement was entered into, or 
(b) a person acting as the landlord’s agent is responsible for the contravention (see 
section 25(2)). 

(3) The prescribed requirements may be complied with for the purposes of subsection (2)(a) at 
any time before the residential tenancy agreement is entered into. 
(4) But where compliance with the prescribed requirements discloses that a relevant occupier is a 
person with a limited right to rent, the landlord is excused under subsection (2)(a) only if the 
requirements are complied with in relation to that occupier within such period as may be 
prescribed. 
(5) The excuse under subsection (2)(a) or (b) is not available if the landlord knew that entering 
into the agreement would contravene section 22. 
(6) Where the notice is given for a post-grant contravention, the landlord is excused from paying 
the penalty if any of the following applies— 

(a) the landlord has notified the Secretary of State of the contravention as soon as 
reasonably practicable; 
(b) a person acting as the landlord’s agent is responsible for the contravention; 
(c) the eligibility period in relation to the limited right occupier whose occupation caused 
the contravention has not expired. 

(7) For the purposes of subsection (6)(a), the landlord is to be taken to have notified the 
Secretary of State of the contravention “as soon as reasonably practicable” if the landlord— 
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(a) complied with the prescribed requirements in relation to each limited right occupier 
at the end of the eligibility period, and 
(b) notified the Secretary of State of the contravention without delay on it first becoming 
apparent that the contravention had occurred. 

(8) Notification under subsection (6)(a) must be in the prescribed form and manner. 
(9) In this Chapter “limited right occupier”, in relation to a residential tenancy agreement, means 
a relevant occupier who had a limited right to rent at the time when the occupier was first 
granted a right to occupy the premises under the agreement. 

 
 

Further, the agent of a landlord may also be liable in certain circumstances (s.25). 

 

Notes: 

 

 

 

 

 

Code of Practice? 

Pursuant to s.29(4) and s.32(6)(a) of the IA 2014, a Code of Practice was published in December 2015. It 

deals with the entire scheme. In particular there are some points to note: 

- Sub-letting 

- Penalties 

- Agents 

- Checks to carry out 

 

Notes: 
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What checks are necessary for the Landlord to carry out? 

The Code sets out the suggested 4 stages of checks required by a Landlord. 

 

Step 1: establish which adults will be living in the property as their only or main home    

 

Step 2: obtain   Step 3: check                    Step 4: copy 

Landlords must 
obtain original 
acceptable 
documents. 

Landlords must check the validity 
of the documents in the presence of 
the holder. This can be a physical 
presence in person or via a live 
video link, although in either case 
the landlord must be in possession 
of the original documents. 

Landlords must make a clear copy of each 
document in a format which cannot later be 
altered, and retain the copy securely: 
electronically or in hardcopy. Landlords 
must make a record of the date on which 
the check was made, and retain the copies 
securely for at least 1 year after the tenancy 
agreement comes to an end. 

How: landlords must 
ask for and be given 
original documents 
from either List A or 
List B of acceptable 
documents. 

 
How: landlords must check:  
1) photographs and dates of birth 
are consistent across documents and 
with the person’s appearance in 
order to detect impersonation 
2) expiry dates for leave have not 
passed  
4) the documents appear genuine, 
show no signs of being tampered 
with and belong to the holder and  
4) the reasons for any different 
names across documents (e.g. 
marriage certificate, divorce decree, 
deed poll). Supporting documents 
should also be photocopied and the 
copy retained. 

How: landlords must retain copies of:  
1) passports: any page with the document 
expiry date, nationality, date of birth, 
signature, leave expiry date, biometric 
details and photograph, and any page 
containing information indicating the holder 
has an entitlement to enter or remain in the 
UK.  
2) all other documents: the document in 
full, including both sides of a Biometric 
Residence Permit. 

 

The Code sets out the full lists A and B of documents, in a similar fashion to the Employers regime. 

 

Notes: 
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How is liability determined and the penalty calculated? 

The Code of Practice helpfully sets out the procedure by which liability and penalty should be 

determined: 

 

 

 

Notes: 

 

 

 

 

 

 

 

How can the liability of landlord or agent, or the penalty be challenged? 

In an almost identical way to employers and their sanctions for illegal workers. 

IA 2014 s.29 – Objection 
 

(1) The recipient of a penalty notice (“the recipient”) may object on the ground that— 
(a) the recipient is not liable to the imposition of the penalty, 
(b) the recipient is excused by virtue of section 24 or 26, or 
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(c) the amount of the penalty is too high. 
(2) An objection must be made by giving a notice of objection to the Secretary of State. 
(3) A notice of objection must— 

(a) be in writing, 
(b) give the reasons for the objection, 
(c) be given in the prescribed manner, and 
(d) be given before the end of the prescribed period. 

(4) In considering a notice of objection to a penalty the Secretary of State must have regard to 
the code of practice under section 32. 
(5) On considering a notice of objection the Secretary of State may— 

(a) cancel the penalty, 
(b) reduce the penalty, 
(c) increase the penalty, or 
(d) determine to take no action. 

(6) After reaching a decision as to how to proceed under subsection (5) the Secretary of State 
must— 

(a) notify the recipient of the decision (including the amount of any increased or reduced 
penalty) before the end of the prescribed period or such longer period as the Secretary of 
State may agree with the recipient, and  
(b) if the penalty is increased, issue a new penalty notice under section 23 or (as the case 
may be) section 25. 

 
 

IA 2014 s.30 - Appeals 
(1) The recipient may appeal to the court on the ground that— 

(a) the recipient is not liable to the imposition of a penalty, 
(b) the recipient is excused payment as a result of section 24 or 26, or 
(c) the amount of the penalty is too high. 

(2) The court may— 
(a) allow the appeal and cancel the penalty, 
(b) allow the appeal and reduce the penalty, or 
(c) dismiss the appeal. 

(3) An appeal is to be a re-hearing of the Secretary of State’s decision to impose a penalty and is 
to be determined having regard to— 

(a) the code of practice under section 32 that has effect at the time of the appeal, and 
(b) any other matters which the court thinks relevant (which may include matters of 
which the Secretary of State was unaware). 

(4) Subsection (3) has effect despite any provisions of rules of court. 
(5) An appeal may be brought only if the recipient has given a notice of objection under 
section 29 and the Secretary of State— 

(a) has determined the objection by issuing to the recipient the penalty notice (as a result 
of increasing the penalty under section 29(5)(c)), 
(b) has determined the objection by— 

(i) reducing the penalty under section 29(5)(b), or 
(ii) taking no action under section 29(5)(d), or 

(c) has not informed the recipient of a decision before the end of the period that applies 
for the purposes of section 29(6)(a). 

(6) An appeal must be brought within the period of 28 days beginning with the relevant 
date. 
(7) Where the appeal is brought under subsection (5)(a), the relevant date is the date specified in 
the penalty notice issued in accordance with section 29(6)(b) as the date on which it is given. 
(8) Where the appeal is brought under subsection (5)(b), the relevant date is the date specified in 
the notice informing the recipient of the decision for the purposes of section 29(6)(a) as the date 
on which it is given. 
(9) Where the appeal is brought under subsection (5)(c), the relevant date is the date on which 
the period that applies for the purposes of section 29(6)(a) ends. 
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(10) In this section “the court” means— 
(a) the county court, if the appeal relates to a residential tenancy agreement in relation to 
premises in England and Wales; 
(b) the sheriff, if the appeal relates to a residential tenancy agreement in relation to 
premises in Scotland; 
(c) a county court in Northern Ireland, if the appeal relates to a residential tenancy 
agreement in relation to premises in Northern Ireland. 

 

Notes: 

 

 

Deadlines and enforcement 

The legislation is tough as to enforcement. Firstly, the deadlines for appeals (28 days) being statutory 

deadlines, there is no inherent discretion to extend these by a Court. Secondly, s.31 of the Act provides 

that a penalty due under the scheme may be recovered as if it was due under a court order – i.e. the debt 

can simply be registered with the court and enforcement action pursued, rather than having to issue a 

substantive claim with a court first. In other words, if you or your client is keen to appeal then get on with 

it within the deadline! 

 

 

Thanks for listening, and as there are only a few days to go until the Euros - Come on, England… 

 

…and Wales, for Adam)! 

 

 

 

 

 

 

 

Disclaimer 

The information and any commentary on the law contained in this handout and in the seminar is provided free of charge for 

information purposes only. The opinions expressed are those of the writer and do not represent the view of No 8 Chambers. Every 

reasonable effort is made to make the information and commentary accurate and up to date, but no responsibility for its accuracy 

and correctness, or for any consequences of relying on it, is assumed by the writer nor by No 8 Chambers. The information and 

commentary does not, and is not intended to, amount to legal advice to any person on a specific case or matter. 


